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reversing in part a judgnent of the Crcuit Court for MIwaukee
County, Dominic S. Amato, Judge.?!

12 Patricia Wscher, Marjorie DeGave, and Ranona Dul de-
Starr sued individually and as special adm nistrators of their
deceased husbands' estates. Their husbands died during the
construction of the retractable roof of the MIler Park basebal
stadiumin MIwaukee, Wsconsin. The defendants were M tsubish
Heavy |ndustries Anerica, Inc. (MHIA) and others? involved in the
construction. At the conclusion of the trial, the jury found

that MHI A had acted "in an intentional disregard of the rights

! Three cases were consolidated in the "MIller Park"
appeal s, Wscher v. Mtsubishi Heavy Indus. Am, Inc., 2003 W
App 202, 91, 267 Ws. 2d 638, 673 N.W2d 303.

Because the court did not reach the issue of whether the
punitive damage award in this case was unconstitutional
plaintiffs" nmotion to strike portions of MA s supplenental
brief and appendix and to strike Federal |Insurance Conpany's
brief on constitutional issues is noot.

2 The original conplaint listed the follow ng defendants:
M t subi shi Heavy Industries Anerica, Inc.; Travelers Property
Casualty Insurance Co.; The Travelers Indemity Conpany of
II'linois; Neil F. Lanpson, Inc.; HCH MIler Park Joint Venture;
Hunzi nger Construction Co.; Cdark Construction Builders, Inc.
(renamed in the first anended conpl ai nt as The dark
Construction Goup, Inc.); and Huber, Hunt & Nichols, Inc. In
the first anended conplaint Mtsubishi Heavy Industries, Ltd.
and Lanpson International, Ltd. were added as defendants. In
the second anended conplaint the defendants were listed as:
M t subi shi Heavy Industries Anmerica, Inc.; Travelers Property
Casualty Insurance Co.; The Travelers Indemity Co. of Illinois;
Lanpson International Ltd.; Indemity Insurance Co. of North
America; Federal Insurance Co.; and The Tokio Marine and Fire
| nsurance Co.
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of the plaintiff[s]." The circuit court entered judgnent
agai nst MH A for punitive damages in the anount of $84, 625, 000. 3
3 The court of appeals reversed the judgnent on punitive
damages. This review involves only the judgnent for punitive
damages against MHIA and its insurers.* The plaintiff my

receive punitive damages under Ws. Stat. 8§ 895.85(3) (1999-

3 The jury awarded punitive damages of $94 nillion, but as a
result of a settlenment agreenment, MH A's exposure to punitive
damages was capped at this |lower figure.

The parties in this case entered into a series of
settlement agreenents, both before and during the trial. The
effect of these agreenents was that Travelers Indemity and
Royal |Insurance would pay the plaintiffs $7 mllion, and VA
and Indemity Insurance Conpany woul d nmake an inmedi ate paynent
to the plaintiffs of $12,375,000 to be credited against any
conpensatory danages award by the jury. The md-trial (and
secret) agreenment between plaintiffs, MHA and Indemity
| nsurance Conpany al so provided that punitive danmages woul d be
capped at $84,625,000 if it were later determ ned that IMH A had
I nsurance cover age. If MHIA did not have insurance coverage,
punitive damages would be capped at $10 million. The scope of
coverage and the effect of these agreenents on the jury's award
were issues presented to the court of appeals, but those issues
are not presented in this review and renai n unresol ved.

* The court of appeals affirnmed the judgment of the circuit
court for conpensatory damages. Conpensatory danages are not at
issue in this review.

Initially, this court granted review and limted the issue
to: "What proof is required for a plaintiff to recover punitive
damages under the phrase 'in an intentional disregard of the
rights of the plaintiff' as provided in Ws. Stat. § 893.85(3)?"
In response to a request by Travelers Indemity Conpany of
I[Ilinois to intervene in Strenke v. Hogner, 2005 W 25,

Ws. 2d ,  NW2d __ , this court expanded review in this
case to "whether the punitive damage award in this case 1S
unconstitutional ." The parties provided supplenental briefing

on this issue.
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2000)° "if evidence is submtted showing that the defendant acted
maliciously toward the plaintiff or in an intentional disregard
of the rights of the plaintiff."

4  Three questions of |aw are presented for review

(1) Is the court of appeals correct in interpreting
Ws. Stat. § 895.85(3) to nean that a defendant
must intend to cause injury to the plaintiffs or
have know edge that its conduct was practically
certain to cause the accident or injury to the
plaintiffs?®

(2) Was the evidence sufficient to submt a punitive
damages award question to the jury?’

(3) If there was sufficient evidence to submt a
punitive damages award question to the jury, is
the jury's punitive damages award i n the anount of
$94 mllion excessive and in violation of MHA's
due process rights?

15 W respond to these questions as follows:

S All references to the Wsconsin Statutes are to the 1999-
2000 version unless otherw se indicated.

® Interpretation of Ws. Stat. § 895.85(3) is a question of
law that this court decides independently of both the circuit
court and court of appeals, benefiting from their analyses.
Strenke v. Hogner, 2005 W 25, 913, = Ws. 2d |,
Nw2d

" The sufficiency of the evidence to submit the question of
punitive damages to the jury is a question of law that this
court decides independently of both the circuit court and court
of appeals, benefiting from their analyses. Strenke v. Hogner,
_ Ws. 2d ___, 913.
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16 (1) The court of appeals erroneously interpreted

Ws. Stat. 8§ 895.85(3). In Strenke v. Hogner, mandated on the

same date as this opinion, this court has overruled the court of
appeals' interpretation of Ws. Stat. 8§ 895.85(3) set forth in
its decision in the instant case.® The court of appeals
interpreted 8 895.85(3) in the instant case as follows: "[t]he
phrase 'intentional disregard of the rights of the plaintiff' in
Ws. Stat. 8 895.85(3) can only be reasonably interpreted to
require either an intent by a defendant to cause injury to the
plaintiffs or knowl edge that the defendant's conduct was
practically certain to cause the accident or injury to the
n9

plaintiffs.

17 We concluded in Strenke v. Hogner that the requirenent

in Ws. Stat. 8§ 895.85(3) that the defendant act "'in an
i ntentional di sregard of the rights of the plaintiff’
necessitates that the defendant act with a purpose to disregard
the plaintiff's rights or be aware that his or her conduct is
substantially certain to result in the plaintiff's rights being

nl0

di sregarded. Accordingly, we conclude that Ws. Stat.

8 Strenke v. Hogner, Ws. 2d __ , 934; Wscher, 267
Ws. 2d 638.

® Wscher, 267 Ws. 2d 638, 5. Al t hough the defendants
initially appealed 18 issues to the court of appeals, the court
of appeals addressed only the interpretation of Ws. Stat.
8§ 895.85(3) relating to punitive damages. The court of appeals
concl uded t hat its interpretation of 8§ 895. 85(3) was
di spositive, rendering the other issues noot, and did not
address the other issues. Wscher, 267 Ws. 2d 638, ¢{1.

10 strenke v. Hogner, Ws. 2d ., 136.
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8§ 895.85(3) requires a plaintiff to show that a defendant acted
maliciously to the plaintiff or intentionally disregarded the
rights of the plaintiff, not that a defendant intended to cause
harmor injury to the plaintiff.

18 (2) We conclude that the evidence was sufficient to
submt a punitive danmages award question to the jury. The jury
could have believed that the crane collapsed, as the plaintiffs
cl ai mred, because it was wused in high wnds, no w nd-speed
cal cul ations were made, and the crane's |load chart limtations
were exceeded; wthout wnd calculations the 45-stories-high
crane was lifting a billboard-size [oad of nearly one mllion
pounds on a w ndy afternoon. One need not be an engineer or
have heard all the evidence about the maxi mum safe w nd speed
and load limtations for operating this gigantic crane as it
lifted this gigantic load on a windy day to know that w nd plays
an inportant factor in maneuvering objects outdoors. Anyone who
has hung wet |aundry, set up an outdoor art display, or driven a
notor vehicle on a high bridge knows the havoc wi nd can play
with itenms |ight or heavy. A reasonable jury could find that
the plaintiffs had proved by the m ddle burden of proof, "clear
and convincing evidence," that MJHIA acted in an intentional
disregard of the rights of the plaintiffs, that is, that MHA
was aware that its conduct was substantially certain to result
in the plaintiffs' rights being disregarded.

19 (3) W decline to address the issue of the
constitutionality of the amount of the punitive damages award
because nunerous issues remain unresolved and are not before us.

8
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Some of those issues may affect a constitutional analysis under

Trinity Evangelical Lutheran Church v. Tower |nsurance Co.,

State Farm Mitual Aut onobil e |nsurance Co. v. Canpbell,!? and BW

of North Anmerica, Inc. v. Gore.'® For exanple, was MH A entitled

to offer evidence of its net worth for the jury to consider in
deciding the ampbunt of punitive danages? \What effect does the
secret settlenent agreenent between the plaintiffs and MH A have
on the potential exposure for both MHIA and its insurers?

110 Gven the nature of the outstanding issues, we decline
to address the constitutionality of the $94 nmillion award at
this tine.

11 Accordingly, we reverse the decision of the court of
appeal s that reversed the judgnment of the circuit court awarding
punitive damages and remand the cause to the court of appeals
for resolution of the remaining and as yet unresol ved issues.

I

12 The basic tragic facts can be stated sinply. Thr ee
i ronwor kers, Jeffrey Wscher, WIIliam DeG ave, and Jerone Starr
fell to their deaths at approximately 5:14 p.m on July 14,
1999. They were working at MIler Park stadium the future hone
of the Brewers, MIlwaukee's nmjor |eague baseball team The
three nen were in a basket held by a crane, preparing to bolt

down a section of MIler Park's retractable roof that was being

112003 W 46, 261 Ws. 2d 333, 661 N.W2d 789.
12 538 U.S. 408 (2003).
13 517 U.S. 559 (1996).
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hoi sted into place by the large "Big Blue" crane. As Big Blue
noved the enornous piece of roof into place, Big Blue collapsed.
Big Blue's boom hit the crane holding the nen and the men fell
to their deaths.

113 The construction of MIller Park involved hundreds of
contractors and subcontractors. The task of building the
stadiums state-of-the-art retractable roof was contracted to
VHI A. Al t hough anot her contractor designed the roof, M A was
responsible for installing it, along with the drive system that
woul d nove its panels. The panels are designed to open and
cl ose, thereby allow ng baseball ganmes to be played outdoors in
nice weather and functionally indoors during inclenment weather
Danny's Construction Conpany, Inc. had the contract to bolt the
stadium roof into place. The three deceased ironworkers worked
for Danny's Construction.

114 The retractable roof is made up of a nunber of [|arge
panels. The panels were lifted into place one at a tinme. The
panel lifted on July 14th, |abeled 4R3, was the |argest of all
the panels. It had an approxi mate wei ght of 913,000 pounds and
t he approximate dinmensions of a billboard, 120 feet wi de and 76

feet high.’ The weight was represented as the equival ent of 285

% The parties still dispute exactly what caused Big Blue to
col | apse. This section contains a nunber of the undisputed
facts, while the remaining relevant facts are contained in the
sections to foll ow

15 R 730: 121.
10
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Ford Taurus autonobiles; the dinensions are simlar to 3 1/2
Boei ng 747 airplane wings.'®

115 Ooviously, nmoving a panel of this size required a
crane equal to the task. For this purpose, Mtsubishi Heavy
I ndustries |l eased a very large crane, the Transilift 1500 Series
I11A from Lanpson International .’ The Transilift 1500, a/k/a
"Big Blue," was designed and built by Neil F. Lanpson, a British
crane desi gner and manufacturer.

116 Big Blue was a special crane. It was forty-five
stories high. 1t was not only huge and capable of lifting |arge
| oads, but it also was anbulatory by virtue of the tw craw ers
upon which it sat. The crane could thus pick up a load in one
spot and nove the |oad across the ground for placenent by the
boom and jib.*® But being big and nobile came at a price. The
specifications for the slope and firmmess of the ground upon
whi ch the crane sat and noved were exacting.

117 The crane was shipped to the site and assenbled by a

crew supplied by Lanpson International. Lanpson I nternational
also provided a crew for the operation of the crane. Fred
1 R 730: 121.

7 The actual lease calls for the delivery of a Transilift
1200 Series IlIA crane, but Lanpson International provided the
Transilift 1500 Series Il A crane.

8 "The boom is the long lattice arm extending from the
pl astic bearing. At the end of the boom is a joint, and
extendi ng beyond the joint is a shorter lattice called the jib.
Any load carried by the crane hangs fromthe jib." Wscher, 267
Ws. 2d 638, f12. For a succinct description of the crane in
guestion, see Wscher, 267 Ws. 2d 638, f12.

11
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Fl owers was the crane operator; Alan Watts was the flagger and
supervi sor for the Lanpson crew. *°

118 Overall construction of, and responsibility for, the
roof of the stadiumremained in MHIA's control; Victor Gotlisch
was MHIA's site nmanager and Wayne Noel was M A s safety
superintendent.?® At trial the plaintiffs focused on Gotlisch's
conduct prior to the event, on the day of the event, and after
the event. Suffice it to say, the plaintiffs attenpted to paint
Gotlisch as an arrogant, intimdating, on-site supervisor who
routinely disregarded workers' safety. The plaintiffs further
alleged that in the wake of the accident Gotlisch tried to
cover up a potential cause for the accident, which, according to
the plaintiffs, was his failure to ensure that w nd-speed
cal cul ations were nmade and factored into the lift plan.

119 Construction generally, and the placenent of this roof
particularly, were dangerous undertakings. Recogni zing this
fact, the owner of the stadium Southeast Wsconsin Professional
Basebal | Park District, arranged for ext ensi ve, | ayered

commercial general liability insurance policies to cover Mller

19 Wscher, 267 Ws. 2d 638, 9Y13.

20 Throughout this opinion the acts or failure to act of
MH A enpl oyees is discussed, including that of Gotlisch and
Noel. As enployees of MH A their behavior is attributable to
MHI A W use MH A and the enpl oyees' nanes interchangeably with
respect to the conduct that triggered MHIA's liability in this
case.

12
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Park's construction.? Five different insurers provided six
different layers of coverage.??

120 At the conclusion of the trial, the jury returned a
conpensatory damage verdict of $5.25 mllion and a punitive
damage award of $94 million agai nst M A

121 The preceding facts are background. More detail ed
facts relating to the lifting and placenent of the roof wll be
di scussed below in relation to the analysis of whether the
evidence was sufficient to submt the punitive damage award
guestion to the jury.

I
122 W turn first to the question of the correct

interpretation of the phrase, "in an intentional disregard of

2l The layered coverage was called the Oaners Controlled
| nsurance Program Layered coverage neans that the insurance
policies are paid off in order of priority. In the event of a
claim the insurance conpany first in line of priority pays
first. Only after that policy has been exhausted wll the
i nsurance conpany second in line be required to pay.

22 "The priority for the coverage under the [Owners
Controll ed I nsurance Progran] was as foll ows:

The Travel ers Indemity Conpany of Illinois $2,000, 000
Royal 1 nsurance Conpany of Anerica $5, 000, 000

| ndemmi ty | nsurance Conpany of North Anerica $20, 000, 000
Federal |nsurance Conpany $50, 000, 000
The Travel ers Indemity Conpany of Illinois $25,000, 000
The Tokio Marine & Fire I nsurance Conpany $2, 000, 000 in

separate coverage for MHI A attaches at $75,000,000." Wscher
267 Ws. 2d 638, 916.

13
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the rights of the plaintiff," in Ws. Stat. § 895.85(3).%%® The

court heard both the instant case and Strenke v. Hogner on the

sanme day. Both cases focus on the interpretation of this
phr ase.

123 The court of appeals concluded in its decision in the
instant case that "in an intentional disregard of the rights of
the plaintiff® nmeans that "a defendant was unanbi guously
required to have (1) a general intent to performan act, and (2)
either (i) a specific intent to cause injury by that act or (ii)
knowl edge that the act is practically certain to result in
injury. "2

124 The court of appeal s’ reading of W s. St at .
8§ 895.85(3) inits decision in the instant case is erroneous and

5

was overruled in Strenke v. Hogner.?®> The correct interpretation

of the statute is set forth in this court's mgjority opinion in

Strenke v. Hogner: "Notably, there is no requirement of intent

to injure or cause harmin the [jury] instruction. Rather, the

n 26

focus is on the disregard of rights. We concluded in Strenke

V. Hogner that "[t]he legislature did not intend an 'intentional

23 Wsconsin Stat. § 895.85(3) reads: "STANDARD OF CONDUCT.
The plaintiff may receive punitive damages if evidence is
submtted showing that the defendant acted maliciously toward
the plaintiff or in an intentional disregard of the rights of
the plaintiff."

24 Strenke v. Hogner, Ws. 2d __, 717 (citing W scher,
267 W's. 2d 638, 140).

2% Strenke v. Hogner, Ws. 2d ., 934.

26 Strenke v. Hogner, Ws. 2d _ , 137.

14
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di sregard of the rights of the plaintiff' to require "intent to

v 27

cause injury to the plaintiff. In Strenke v. Hogner we

expl ai ned the proper interpretation of the statute as foll ows:

[ T]he statute's requirenent that the defendant act 'in
an intentional disregard of the rights of the
plaintiff' necessitates that the defendant act with a
purpose to disregard the plaintiff's rights or be
aware that his or her conduct is substantially certain
to resul t In t he plaintiff's rights bei ng
di sregar ded. 28

125 The interpretation of the statute set forth in Strenke
V. Hogner is consistent with the explanation of the statute set
forth in Wsconsin GCvil Jury Instruction 1707.1, t he

instruction given in the present case.?°

2T strenke v. Hogner, Ws. 2d . f109.
8 Strenke v. Hogner, Ws. 2d ___, 136. Strenke went on
to state, at _ Ws. 2d __ , 938:

[We conclude that a person acts in an intentional
di sregard of the rights of the plaintiff if the person
acts with a purpose to disregard the plaintiff's
rights, or is aware that his or her acts are
substantially certain to result in the plaintiff's
rights being disregarded. This will require that an
act or course of conduct be deliberate. Additionally,
the act or conduct nust actually disregard the rights
of the plaintiff, whether it be a right to safety,
health or life, a property right, or sone other right.
Finally, the act or conduct nust be sufficiently
aggravated to warrant punishnment by punitive danages.

29 see Strenke v. Hogner, Ws. 2d __, 137. Ws Jl —
Cvil 1707.1 reads as follows: "A person acts in an intentiona
di sregard of the rights of the plaintiff if the person acts with
a purpose to disregard the plaintiff's rights or is aware that
his or her acts are practically certain to result in the
plaintiff's rights being disregarded.”
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126 Pursuant to Strenke v. Hogner, we conclude that the

court of appeals erred in its interpretation of Ws. Stat.
8§ 895.85(3) and that the circuit court's instructions to the
jury on "intentional disregard of the plaintiffs' rights" were
proper .

11

127 The next question is whether the evidence s
sufficient to warrant subm ssion of the question of a punitive
damages award to the jury.

128 The court of appeals concluded that subm ssion of the
award of punitive damages to the jury was inproper inasnmuch as
the plaintiffs conceded in their post-verdict notion for summary
judgment against Federal Insurance Co.3° that no evidence was
presented that the defendant intended to injure them The
circuit court made the same finding.>!

129 The court of appeals erred, as we have previously
explained, in interpreting Ws. Stat. § 895.85(3) to require
proof that the defendant intended to injure the plaintiffs.
Rat her, the focus in 8 895.85(3) is on the intentional disregard
of rights.

130 According to Strenke v. Hogner, a defendant's act or

course of conduct nust be deliberate. A defendant nust be aware
that his or her conduct is substantially certain to result in

the plaintiff's rights being disregarded—the rights of the

30 W scher, 267 Ws. 2d 638, 5.

31 R 886: 18.
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plaintiff to safety, health, or life, a property right, or sone
ot her right. Furthernore, the course of conduct nust actually
disregard the rights of the plaintiff. Finally, the act or
course of conduct nust be sufficiently aggravated to warrant
puni shment by a punitive damages award.3?

131 We therefore nust determne whether +the evidence
presented to the jury is sufficient, under a correct
interpretation of the statute, to denonstrate an intentional
disregard of the rights of the plaintiffs to warrant subm ssion
of a punitive danmges award question to the fact finder.®
this question, a reviewi ng court nust make sure that the circuit
court properly performed its gate-keeping function by ensuring
the sufficiency of the evidence. Puni tive damages are not
recoverable if a wongdoer's conduct is nerely negligent. Only
when the wongdoer's conduct is so aggravated that it neets the
el evated standard of an "intentional disregard of rights" should
a circuit court send the issue of punitive damages to a jury.3

132 Whether there was sufficient evidence to submt the

guestion of a punitive damages award is a question of |aw that

32 strenke v. Hogner, Ws. 2d __ , 138.

33 Strenke v. Hogner, Ws. 2d ___, 142; Wangen v. Ford
Motor Co., 97 Ws. 2d 260, 298, 294 N.W2d 437 (1980).

34 Strenke v. Hogner, Ws. 2d _ , 142.
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this court reviews independently of the circuit court and the
court of appeals, benefiting fromtheir analyses.?

133 After examning the conduct of M A enployees, the
circuit court concluded that the evidence was sufficient to
submt the question of a punitive damages award to the jury
under its correct interpretation of the statute.®® The circuit

court reasoned as foll ows:

All the plaintiff has to do at this stage of the
proceedings is show a prim facie case. He doesn't
have to do anything other than present conpetent
evi dence that would support a prima facie case under
the appropriate burden of proof. The testinony on
this subject could only be invaded . . . if it was
i nherently incredible or inherently inplausible, and
the [testinony here is not inherently incredible or
i nherently inplausible.]

Setting aside the testinony of the experts on this
subject and the references that sonme of experts
testified, such as M. Shapiro [the plaintiffs' crane
expert], just setting that aside, the evidence offered
by the people there working at MIller Park, along with
the adm ssions by M. Gotlisch, M. Noel, that in and

of itself rises to the level of the plaintiff
establishing a prima facie case for the allowance of
punitive damages. | don't have to reach the testinony
of the experts. | don't want to get involved in their

descriptive phraseology of what is or what is not. I
know there was testinony by sone of the experts as to
a conscious disregard. The court doesn't have to
reach that because there's enough evidence in the
record to show not only a conscious disregard but an

35 Strenke . Hogner, Ws. 2d __ , 913; Loveridge V.
Chartier, 161 Ws. 2d 150, 187-88, 468 N W2d 146 (1991)
("Whet her there is sufficient evidence to submt the question of
punitive damages to the jury is a question of law which this

court independently reviews.").

3¢ R 732:255-57.
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intentional disregard of the rights of plaintiffs in
this case.?’

134 The relevant question for this court is whether the
evidence, if believed by the jury, was sufficient so that a
reasonable jury could find that the plaintiffs had proved by the
m ddl e burden of proof, "clear and convincing evidence," that
MH A was aware that its conduct was substantially certain to
result in the plaintiffs' rights being disregarded.?38

135 We now turn to an examination of the relevant facts.
The record in this case is extensive. The trial transcripts
al one exceed 7,800 pages. The jury heard from a nultitude of
wi t nesses and saw hundreds of exhibits. The parties disagreed
about what caused Big Blue to coll apse. W are satisfied, as
was the circuit court, that the evidence presented, if believed
by the jury, was sufficient to support the subm ssion of the
punitive danmage award question to the jury. | ndeed MH A
conceded that if the plaintiffs' interpretation of Ws. Stat.
8§ 895.85(3) is correct, the evidence is sufficient to go to the

jury.®® W are, however, not bound by this concession. *°

37 R 732: 255-56.

38 Strenke v. Hogner, Ws. 2d ., 1136, 38, 54.

3% MHAs Initial Court of Appeals Brief at 25 ("If the
trial court's and the plaintiffs' rendition of the statute is
accurate, then it was appropriate to allow the jury to consider
puni tive damages.").

“0 State v. Gommz, 141 Ws. 2d 302, 307, 414 N W2d 626
(1987) ("[T]he state's retraction of its position. . . is a
concession regarding a question of |law which this court is not
bound to accept.").
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136 The plaintiffs claim that the crane collapsed because
it was used in high winds, no w nd-speed cal cul ati ons were made,
and the crane's |oad chart limtations were exceeded.

137 Wnd is a significant consideration for crane
operators. Wnd creates intense pressure on the central pin
that connects the boom to the base of the crane.* Howar d
Shapiro, the plaintiffs' crane expert, testified about the

effect of wind as foll ows:

The wind acts against each and every piece of the
crane exerting a pressure against it, and it causes a
boom to bend slightly in the direction away from the
wi nd. If there's a load on the hook, the wind wll
bl ow on that | oad and exert a force on that |oad. And
the only connect between a |oad on the crane and the
crane itself is the hoist Iline. So whatever force
wi nd exerts on the load travels up the hoist |line and
into the crane at the very top of the crane where the
hoi st line is attached.*

The <central pin, or "king pin," failed, according to the
plaintiffs' evidence, because the wind on the load transmtted
force on the very top of the crane in a concentrated nmanner that
was then transferred to the very base of the crane.*

138 Gven the effect of wind on a crane, the crane cones
with a load chart that places Iimts on the crane's use. The

| oad chart is really the min conmunication between the
manuf acturer of the crane and the users of the crane. It tells

you what the crane is capable of doing, and it sets up the

41 R 731:156.
42 R 731:126-27.

43 R 731: 155-56.
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l[imtations on the use of the crane. And those are just the
necessary things that you have to deal wth to use a crane
safely."*

139 The load chart in this case stated that Big Blue's
maxi num safe wind speed was 20 nph, regardless of the |oad.*
Shapiro testified that Big Blue's load chart neant "that no
matter what you're doing with this crane, if you're going to be
lifting loads, 20 mles per hour is the maxi mum wi nd speed that
you can permt during that operation or that you can conduct
that operation in."* According to Shapiro, as the dinensions of
the load increase, the maxinum safe w nd speed should be
reduced.*” The linitations set forth in the load chart are
supposed to be factored in with considerations such as the | oad
wei ght and di nensions, the wind speed, and other conditions to
forma "lift plan."*® Shapiro testified that the lift plan in
this case was conpletely inadequate and that the failure to do
wi nd-sail calculations, that is, the effect of the wind on the

| oad, was a violation of industry standards, OSHA standards, and

the | oad chart.?®

4 R 731:128.
4> R 731:129.
4 R 731:129.
4" R 731:128-40, 155-56.
48 R 731:133.

49 R 731:133, 140.
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140 Evidence showed that MHIA was responsible for wusing
wind calculations and that Gotlisch was in charge of [lift
oper ati ons. According to Gotlisch's testinony, he was aware
that tragedy might well result fromlifting a piece of the roof
as large as 4R3 if there was a failure to do w nd-speed
cal culations to determine if it was safe to lift.*® Gotlisch
unequi vocally admtted on direct exam nation his awareness of

the inportance of the w nd:

Q You also told ne [counsel for plaintiffs], M.
Gotlisch, that if wnd speeds reached 20 mles per
hour with gusts up to 26 mles per hour, any attenpt
tolift 4R3 would be unsafe?

A: I believe we discussed that [ at a prior
deposition].

Q | know we discussed it, but I want you to, if you
could, sir, tell me whether or not you renmenber it or
you agree that that's what you told ne.

A: | believe | told you that and agreed to that.>!

Q You also told nme, did you not, M. Gotlisch,
that when you proceed with a lift at MIler Park, due
to variable w nds, the topography, the size of 4R3,
the size of the crane, wthout doing the cal cul ations
of the effect of the wind on the | oad, that this could
be a dangerous practice?

°0 R 727:41. In order to know the maxi num safe wind speed
in which the crane could be operated, the person uses a
mat hemati cal equation wth the dinmensions of the piece being

lifted, as well as its weight. This equation generates the
maxi mum safe wind speed in which that particular |oad can be
[ifted. It will always be equal to or |ower than the maxi mum

safe wind speed, 20 nmph, for the crane. R 727:42.

5L R 727: 41.
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A: Yes.

Q It could lead to the crane tipping over; isn't
that an effect?

A That's an effect.

Q And it could also be a dangerous practice because
it could fall over and kill people; isn't that also
true?

A: Correct.
Q Peopl e such as the plaintiffs?
A That is correct.

Q You were reasonably certain, were you not, prior
to July 14th, 1999 that i f these wnd |oad
cal cul ati ons were not being done with a piece the size
of 4R3, that not only was it a dangerous practice, but
there was a probability that a tragedy could occur?

A: That is correct.®?

41 In addition to hearing that Gotlisch was aware of the
dangers, the jury also heard evidence that neither Gotlisch nor
anyone associated with MH A or Lanpson International used w nd-
speed calculations to determ ne the maxi num safe wind speed in
which pieces of the roof could be lifted.®® Again, on direct

exam nation Gotlisch testified as foll ows:

52 R 727: 41- 49.

>3 R 727: 49.

Q Now vyou told ne, M. Grotlisch, in that
connection that it was your responsibility that if you
knew no one at M t subi shi was doi ng t hese

cal cul ations, you were unsure if Lanpson was doing
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Q . . . You told ne, did you not, in your January
deposition that on the 14th, when 4R3 was being
[ifted, you had no idea what effect the w nd mght
have on the load as to how it mght affect the crane.

A: Correct.

Q You knew that w nd speed studies addressed the
effects that wind would have on a suspended load wth
respect to whether it could overturn the crane?

A: Yes.*
The jury heard that despite this awareness of the need for w nd-
speed cal cul ations, the danger of conducting a lift w thout the
cal cul ations, and the potential for tragedy, Gotlisch failed to
ask for wnd speeds and failed to incorporate any w nd speeds
into determining whether the I|ift of 4R3 could be conducted
safely.

142 Gotlisch testified that he knew the maxi num safe w nd
for Big Blue was 20 nph.>®> Additionally, the |ease from Lanpson
I nternational provided that the crane could not be operated in

winds in excess of 20 nph.°® The lease also provided that this

these calculations, that it was your responsibility to
ask[,] D d you do thenf

A Yes.

Q You didn't, did you?
A: No, | did not.

> R 727:49-50.

> R 727: 40.

6 R 724:206-212.
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l[imt did not reflect the effect different weights and
di mrensional loads mght have on the <crane's Ilimts, and
Gotlisch testified that he was aware of this fact.>’

143 Gotlisch did not need the lease to tell himthat the
di mrensions of the load affected the maxinum safe |ift speed.
Gotlisch had conducted 50 |ifts with other cranes at other
construction sites. He was aware of the need to use w nd-speed
calculations for a safe lift and had wused w nd-speed
cal culations in these prior lifts.>®

144 The plaintiffs' primary crane expert, Shapiro, called

"59  “The Dbehavior on the

Gotlisch's failures "unconscionable.
14th |1 feel was unconsci onabl e. | don't really understand how
M. Gotlisch would have permitted that operation to go forward

in the face of those winds."®°

Shapiro characterized the failure
to use w nd-speed calculations the "nost callous and outrageous
di sregard of wor ker s’ safety t hat [ he had] ever
experienced . . . where soneone [had] been injured or killed. "%
The jury could have agreed with Shapiro that Gotlisch was

"playing Russian Roulette" wth the lives of those at the

> R 727: 42.
°8 R 727:37.
* R 731:175.
0 R 731:175.

61 R 731:175-76.
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stadi um that day, except, as Shapiro noted, "his own."52

Shapiro
expl ai ned that on each of the previous nine tinmes a piece of the
roof was lifted without factoring the wnd speed, Gotlisch and
WMH A got | ucky. Wien the 4R3 was lifted, however, their |uck
ran out.

145 Shapiro was not the only w tness who questioned the
wi sdom of lifting under these conditions. An elevator operator
enployed by HCH MIller Park Joint Venture, Heinz Zeitler,
testified that just before the accident he told an MA
enpl oyee, Harum Saeki, that "I thought they were crazy for
making the |lift [because of the wind conditions]" and that the
wi nds were getting worse in the afternoon, not better.®®

146 After doing the calculations of wind and |oad that
Gotlisch should have done or had done for him Shapiro
determned that the maximum safe wnd speed for lifting panel
4R3 was 11.5 nph.®® Wtnesses agreed that the tragedy woul d have

been averted had the lift been perfornmed in winds of 11.5 nph.®®

2 R 731: 120. Russian Roulette is a "stunt in which one
spins the cylinder of a revolver |oaded with only one bullet,
ainms the nuzzle at one's head, and pulls the trigger." Anerican
Heritage Dictionary 1581 (3d ed. 1992).

®3 R 726:237.

64 " Q And what did you determne, for the size of that

crane and the size of the piece being lifted, what, if any, [was
the] safe wind speed not to exceed with 4R3? A Eleven-and-a-
half mles an hour.” R 731:140.

65 R 731:139-140; 743:187-88; 749:112.
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147 The parties and w tnesses di sagree about what the w nd
speed was at the tinme of the accident. Gotlisch clained that
the winds were below 15-16 nph when the crane went down.°®®
Several witnesses testified that the wnd speed far exceeded the
11.5 nph that Shapiro determned was the maxinum safe w nd
speed.

148 A | ocal nmet eor ol ogi st John Malan  of WIMI- TV
testified that at the time of the accident, M t chel
International Airport, 9.6 mles fromMIler Park, was reporting
winds at 21 nph steady, gusting to 26 nph.® Furt her,
ironworkers and operating engineers testified they observed
wi nds between 20 to 32 nph throughout the afternoon, with gusts
up to 35 nph.% According to video exhibits of the construction
site, winds were high, with flags, light poles, bushes, and
treetops blowing in the wind.®® Shapiro estimted w nds around

27 to 29 nph at the tine of the accident.’®

66 R 727:88-92.
67 R 728:169-70.

68 R 725:146-47, 214-215, 225, 228: R 727:217; see also

Appendix to Plaintiff's Brief v.1, 110-111 (available at
W sconsin State Law Library).

69 R 728:170, 172; 728:128-31, 161-74; 733:158-59.

0 R 731: 165. Shapiro based this calculation on the force
required to cause the washer at the base of the boomto fail.
The range of 27 to 29 nph took into account any extra force that
m ght have been exerted on the crane by virtue of changes in the
concrete runway as the crane started to tip over.
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149 The evidence showed that MHIA was aware of the high
wi nds. An Cccupational Safety and Health Adm nistration (OSHA)
official on site that day told Wayne Noel, the MH A safety
superintendent, that a wrker was blown off a scaffold by the
wind.”t The OSHA official also testified that about two hours
before the [Ilift, he heard Wayne Noel (on internal radio
comruni cations) state that he had reports of w nd speeds of 32
n’ph.72

150 In his deposition, which was read to the jury, Dennis
Frazer, the WMH A field supervisor who reported directly to
Gotlisch, stated that about 45 mnutes before the lift, it
appeared to be "too windy to do the Ilift."" Wayne Noel
testified he spoke with Gotlisch twice in the afternoon to
express concern about the high speed of the winds. ™

151 Communi cati ons between enployees of MH A and Lanpson
International stated that w nd speeds were above 20 nph wth
gusts of 29 to 32 nph in the hour before the tragic lift.” An
enpl oyee of Danny's Construction Co. testified that Wayne Noel
was taking a wnd reading wwth a hand-held anoneter, although

Noel denied using an anoneter. ’®

"t 'R 728:33-34.

2 R 728:72, 81, 94.
3 R 728:284, 285.
4 R 726:74-75.

> R 728:33-34.

6 R 728: 210.
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152 On all the nine previous lifts by Big Blue, neither
Gotlisch nor anyone else acting for MH A did the necessary
calculations for the purposes of determning the maxi num safe
wi nd speed in which Big Blue could operate.’” Gotlisch admtted
not considering the wnd speed, asserting that he assuned
Lanpson International was taking the wind speed into account.
Neverthel ess, according to the plaintiffs' evidence, Gotlisch
never asked anyone from Lanpson |nternational about or for w nd-
speed calculations at the time of the lift.’® Gotlisch
explained that had he known that Lanpson International had
negl ected the cal cul ati ons, he would not have proceeded with the
lift.’® He explained the failure to assure that the proper
cal cul ati ons were done by agreeing that he "dropped the ball."8°

153 Gotlisch testified that it would be a conscious
di sregard of the safety of workers if he proceeded with the lift
had he observed w nd speeds in excess of 20 nph with gusts of 26
mph. 82

154 WMH A challenged the plaintiffs' evidence of w nd speed
and offered alternative interpretations of the estimtes of w nd
speed at the tinme of the incident. For exanple, MHI A relies on

Wayne Noel's testinony that the workers who were involved in the

" R 727:43-44, 171, 202.
'8 R 727:43-44,

® R 727:117-18.

80 R 727: 409.

81 R 727:94- 95,
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lift that day were told that "anyone in the room can stop this
[lift] for any reason at any tine if it is unsafe to continue, "8
yet no one stopped the lift. MHA also relies on the testinony
of a Lanpson International enployee in charge of the nechani cal
operation of the crane, Alan Watts, that he assured Gotlisch
that "there were not any problens with the lift."83

155 MH A al so presented evidence of other possible causes
of the incident (not attributable to the conduct of its
enpl oyees) such as Lanpson International's alterations to the
crane (including creating a gap in the king pin unit),?% Lanpson
International's failure to equip the crane with a tiltmeter (or
slope indicator) to alert the operator to unsafe operating
conditions, Danny's Construction Conpany's decision to place the

t hree deceased ironworkers in the basket, thereby placing them

in harmis way contrary to OSHA's regulations, and potential

82 R 726:130-31.

8 R 739:11. Watts also testified that he was worried all
day that the wind could have a bad effect and cause the crane to
col l apse and that he was hoping that Gotlisch would call off
the lift. Watts also testified that he did not tell Gotlisch
to stop the lift because of Gotlisch's intimdation and because
he received orders from his bosses to obey Gotlisch.
R 744:135, 171

8 gpecifically, Neil F. Lanmpson, Inc. made some |ast-mnute
design changes to the crane, including the insertion of a copper
washer at the point where the boomis secured to the base. The
circuit court granted a directed verdict in favor of Neil F.
Lanpson, Inc. This dismssal in favor of Neil F. Lanpson, Inc.
is an issue that was appealed to the court of appeals and stil
remai ns undeci ded.
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problems with either construction of the concrete runway upon
whi ch Bi g Bl ue noved or the ground underneath the runway.

156 Although the parties presented countervailing evidence
about the cause of Big Blue's collapse, the jury could have
bel i eved—and apparently did bel i eve—t he plaintiffs
expl anation of the incident.

157 Accordingly, the jury could have concluded that M A
was aware that its conduct was substantially certain to result
in the plaintiffs' rights being disregarded. The jury could
have reached this conclusion by believing that MHIA' s course of
conduct was deliberate in failing to follow the load chart, in
failing to adhere to common practices used with other lifts at
other sites, and in failing to calculate the maxi num safe w nd
speed for a crane 45 stories high that was lifting, on a w ndy
afternoon, a mass with a large surface area that weighed al npst
a mllion pounds.

158 To sum up, we are satisfied that the evidence about
MHIA's failure to determne and factor in the wnd speed, if
bel i eved, was, under the circunstances of the present case, in
and of itself sufficient evidence, that MH A was aware that its
conduct was substantially certain to result in the plaintiffs’
rights being disregarded. The circuit court therefore properly
submitted the question of a punitive danmages award to the jury.

IV

159 As we previously stated, we decline to address the
issue of the constitutionality of the amount of the punitive
damages award because nunerous issues remain unresolved and are
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not before us. Sone of those issues may affect a constitutional

analysis wunder Trinity Evangelical Lutheran Church v. Tower

| nsurance Co.,% State Farm Mitual Autonobile |nsurance Co. V.

Canpbel |, % and BMWof North Anerica, Inc. v. Core.?

160 In summary, we respond to the three questions of |aw
presented as foll ows:
161 (1) The ~court of appeals erroneously interpreted

Ws. Stat. 8§ 895.85(3). In Strenke v. Hogner, mandated on the

sanme date as this opinion, this court has overruled the court of
appeals' interpretation of Ws. Stat. 8§ 895.85(3) set forth in

its decision in the instant case.® W concluded in Strenke v.

Hogner that the requirenent in Ws. Stat. § 895.85(3) that the
defendant act "'in an intentional disregard of the rights of the
plaintiff' necessitates that the defendant act with a purpose to
disregard the plaintiff's rights or be aware that his or her
conduct is substantially certain to result in the plaintiff's

ri ghts being disregarded. "8°

Accordingly, we conclude that Ws.
Stat. 8 895.85(3) requires a plaintiff to show that a defendant
acted maliciously toward the plaintiff or intentionally
di sregarded the rights of the plaintiff, not that a defendant

intended to cause harmor injury to the plaintiff.

8 2003 W 46, 261 Ws. 2d 333, 661 N.W2d 7809.
8 538 U.S. 408 (2003).
87 517 U.S. 559 (1996).

8 Strenke v. Hogner, Ws. 2d ., 934.

8 Strenke v. Hogner, Ws. 2d __ , 136.
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162 (2) We further conclude that the evidence was
sufficient to submit a punitive danages award question to the
jury. The jury could have believed that the enployees of MHA
did not conpute or get the needed cal cul ations of maxi num safe
wi nd speed for operating a crane 45 stories high while lifting a
bill board-size load of nearly one mllion pounds in a wndy
af t er noon.

163 (3) W decline to address the issue of the
constitutionality of the amount of the punitive damages award
because nunerous issues remain unresolved and are not before us.

164 Accordingly, the decision of the court of appeals is
reversed and the cause is remanded to the court of appeals for
resolution of the remaining and as yet unresol ved issues.

By the Court.—Fhe decision of the court of appeals is
reversed and the cause is remanded to the court of appeals.

Justice DAVID T. PROSSER did not participate.
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165 N PATRICK CROCKS, J. (concurring). I join the
maj ority opinion, except for paragraphs 9 and 59. In the
pr esent case, t he majority correctly interprets

Ws. Stat. 8 895.85(3) and correctly concludes that there was

sufficient evidence to present the punitive danages issue to the

jury. However, the majority then declines to address the
constitutionality of the $94 mllion punitive damages award.
Majority op., 919, 57. I would review the punitive danages

award, using the factors articulated by this court in Trinity

Evangel i cal Lutheran Church v. Tower |nsurance Co., 2003 W 46,

261 Ws. 2d 333, 661 NWwW2d 789, and by the United States

Suprenme Court in State Farm Mutual Autonpbile Insurance Co. V.

Canpbel |, 538 U.S. 408 (2003) and BMWof North Anerica, Inc. v.

Gore, 517 U. S. 559 (1996).

166 For the above stated reason, | respectfully concur.
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167 PATIENCE DRAKE ROGGENSACK, J. (concurring). The
majority opinion concludes that the plaintiffs (collectively
"Wscher") submitted sufficient evidence for a question on
punitive danages to go to the jury, mjority op., 18, a
conclusion wth which | agree. | wite separately in
concurrence because | disagree with the ngjority's rationale. |
al so agree with the majority's decision declining to address the
issue of the constitutionality of the anmount of the punitive
damages award because of nunerous unresolved issues that are not
bef ore us.

I . SUFFI Cl ENCY OF EVI DENCE

168 A question regarding punitive danages may be submitted
to the jury if a reasonable jury could find from the evidence
that entitlement to punitive damages has been proven by clear

and convinci ng evidence. See Strenke v. Hogner, 2005 W 25,

141, = Ws. 2d __ ,  NWwW2d . This is a question of |aw

that we review de novo. See Walter v. Cessna Aircraft Co., 121

Ws. 2d 221, 231, 358 N.W2d 816 (Ct. App. 1984). The evidence
must be such that it is sufficient to satisfy Ws. Stat.
§ 895.85(3) (1999-2000)! as proving an intentional disregard of
the rights of the plaintiff. Apex Elecs. Corp. v. GCee, 217

Ws. 2d 378, 389 n.14, 577 N.W2d 23 (1998). Section 895.85(3)

st ates:

L Al subsequent references to the Wsconsin Statutes are to
the 1999- 2000 version unl ess otherw se indicated.

1
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The plaintiff may receive punitive damages if evidence
is submtted showing that the defendant act ed
maliciously toward the plaintiff or in an intentional
di sregard of the rights of the plaintiff.

169 Pur suant to Ws. St at . § 895.85(3), only an
intentional disregard of rights, as conpared with a reckless
di sregard of rights, will support an award of punitive damages.
Therefore, when we are faced with a challenge to whether the
evi dence was sufficient to submt a question on punitive danages
to the jury, we are required to exanm ne evidence relevant to the

defendant's state of m nd. See Allied Processors, Inc. V.

Western Nat'l Miut. Ins. Co., 2001 W App 129, 4938, 246 Ws. 2d

579, 629 N W2d 329. Here, we do so through the actions of
agents of M tsubishi Heavy Industries Arerica, Inc. (MH A who
were then in charge of the lift. Wlter, 121 Ws. 2d at 227.

170 We have concluded that an intentional disregard nay be
shown by proof that the person "is aware that his or her conduct
is substantially certain to result in the plaintiff's rights

bei ng disregarded.” St renke, Ws. 2d __, 936 (enphasis

added) . In order to satisfy this awareness requirenent and
establish the requisite intentional state of mnd, a plaintiff
must show both: (1) that the defendant was aware of what facts
were substantially certain to cause a disregard of plaintiff's
rights and (2) that the defendant was aware at the tinme of the
conduct under exami nation that those facts existed. Ther ef or e,
in the case before us, Wscher nust have subnmitted evidence to
the jury to showthat: (1) MHI A was aware of what |evel of w nd
speed would nmake the lift too dangerous to undertake and (2)

MH A was aware at the tinme of the l[ift that w nd speeds were

2
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then in excess of permssible limts. Stated otherwise, it is
t he awareness of wi nd speeds that were too dangerous at the tine
of the lift, which MH A is deened to have through the facts
known to its supervisory enployees, that determ nes the nature
of MHI A's conduct at the tinme of the accident, i.e., whether the
conduct was reckless or intentional.

171 In the case before us, Wscher argues that M A was
aware that its conduct was substantially certain to result in
the plaintiffs' rights being disregarded. The right that is at
issue here is the right of the ironworkers not to be subjected
to conditions at the tinme of the lift that were substantially
certain to result ininjury to them |In order to establish that
MHI A had the requisite state of mnd, Wscher had to provide
credible testinony that a supervisory enployee of MH A who had
the authority to stop the lift, was aware of what w nd speeds
could not safely be exceeded and that at the tinme of the lift,
the supervisory enployee knew the w nd speeds exceeded those
limts. Awareness of the wind speeds at the tinme of the lift is
necessary to establish that conducting the |ift wunder wnd
conditions then in existence was an intentional disregard of
Wscher's rights, rather than a reckless disregard of those
rights.

72 Victor Gotlisch, MHA site superintendent, testified
that if either he or Wayne Noel, MH A safety superintendent, had
observed wi nd speeds in excess of 20 mles per hour, with gusts
to 26 mles per hour, and yet proceeded with the |ift, that

woul d have been a conscious disregard of the safety of the

3
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ironworkers.? Therefore, MHIA itself, provided testinony that
sustained winds in excess of 20 mles per hour created
conditions too dangerous to proceed with the lift.

173 The majority opinion focuses largely on the conduct of
Gotlisch and on expert testinony showing that w nd-|oad
cal cul ati ons should have been done, but were not. In so doing,
it fails to show that MHIA had the requisite awareness of the
wi nd speed at the tine of the lift, which fact is necessary in
order to prove the intentional state of mnd required by Ws.
Stat. § 895.85(3).

174 However, there is testinony in the record that Noel
had the authority to stop the lift and also had the requisite
awar eness of wind speeds at the tine of the Iift. He explained
this at trial, in part through the followng adverse

exani nati on:

Q Dd M. Gotlisch have authority to shut down the
l[ift if he felt it was unsafe to go?

A: Yes, he was one of the ones that could have, yes,
sir.

Q And were you al so one of thenf
A: Yes, sir.

Q Could you do that without consulting with Victor
Gotlisch?

A | would try to include all the team pl ayers, sir.

2 Gotlisch testified that he believed the w nd speeds were
15 to 17 mles per hour at the tine of the Ilift. Noel al so
deni ed awareness of w nd speeds in excess of 20 mles per hour,
which he said was the wind Iimt for man-baskets that were used
during the lift.
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Q But ny question is, could you, if you felt—

A Yes, anybody could, sir.
Noel said that he did not know that the wind speed at the tine
of the lift was at a level that would be too dangerous to
proceed with the lift. However, M chael Ellison, an ironworker
who was famliar with Noel's radio instructions and was present
when the accident occurred, stated that approximately 90 m nutes
before the accident he heard Noel report w nd speeds that were
clearly over the permssible limts set by Gotlisch and Noel

Ellison testified as foll ows:

Q M. Ellison, at approximately 3:30 p.m, did you
al so hear Wayne Noel make a statenent on the
radi os?

A: Yes, sir, | did.

Q And woul d you please tell the jury what you heard
from Wayne Noel over the radio at that tinme?

A He said, gentlemen, | would like for you to know
that | have reports of wind speeds of 32 mles
per hour.

Wil e cross-exam nation tried to show that Ellison mstook the
voi ce of another for Noel, and that the tinme at which he said he
heard Noel may not have been precise, the jury was entitled to
accept Ellison's statenent as Noel's awareness that at the tine
the lift was ongoing there were wind gusts of 32 mles per hour.
175 The jury was also entitled to believe Robert Becker
an ironworker who testified to hearing Noel on the radio only
one hour before the crane failed, causing the three nmen in the

man- basket to fall. He testified:

Q . . . [Did you hear a comunication nmde by
Wayne Noel over the radio?

5



Nos. 01-0724, 01-1031 & 01-2486. pdr

A Yes, | did.

Q And when was that?

A: Approxi mately an hour before the coll apse.

Q kay. And at that tinme where was the crane and
the roof piece?

A It was approximately 20 feet from the target
ar ea.

Q And had you, on prior occasions and on that day,
heard Wayne Noel's voice over the radio?

A: Yes, | had.

Q And were you able to recogni ze his voice?

A Yes, | had.

Q What did you hear from M. Noel over the radio at

that tinme?

[A] He stated that we had sustained winds at 26 to 28
m | es an hour.

176 Therefore, the jury had before it testinony that Noel,
who coul d have called off the lift, was aware that doing a |ift
in wnds in excess of 20 mles per hour was unreasonably
dangerous, even wthout doing any wnd-load «calculations.
Additionally, the jury heard testinony that Noel was aware that

at the tine of the accident, w nd speeds exceeded 20 m | es per

hour . This is sufficient evidence from which a reasonable jury
could find, by the clear and convincing standard of proof, that
MH A was aware that its conduct was substantially certain to
result in Wscher's rights being disregarded. Accordingly, |
conclude that the question on punitive danages was properly

submtted for jury consideration.

6
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I'1. UNRESOLVED | SSUES
177 The mpjority declined to address the issue of the
constitutionality of the amount of the punitive damages award
because of nunmerous unresolved issues that are not before us,
giving two exanpl es of issues that could inpact a constitutiona
anal ysis of the award. | also note that whether the decedents
wer e | oaned enpl oyees of MH A and therefore barred from bringing
clainms against IWH A by the exclusive renedy rule of the Wrker's
Conpensation Act, Ws. Stat. 8§ 102.03(2), is an unresolved issue
that could inpact the punitive damages award.

178 Upon the foregoing reasons, | respectfully concur
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179 JON P. WLCOX, J. (di ssenting). The mgjority in
this case and in Strenke v. Hogner, 2005 W 25, = Ws. 2d
__Nw2d _ , has witten a duly enacted law of this state out
of existence. It is undisputed that the clear intent of the

| egislature in enacting Ws. Stat. § 895.85(3) (1999-2000)! was
to restrict the nunber of cases in which punitive danmages coul d
be awarded by inposing a threshold for the recovery of such
damages higher than that which was set under our common |aw.
However, as this case illustrates, the najority has interpreted
and applied 8§ 895.85(3) in a manner that is indistinguishable
from our comon-|law standard. In doing so, the majority has
thwarted the will of the people of this state (as represented by
the legislature) to make recovery of punitive damges nore
difficult.

180 Although this case presents tragic facts, the actions
of the defendant, at nost, constitute reckless behavior. The
plaintiffs are certainly entitled to be conpensated for their
| osses occasioned by the defendant's actions. However, the
defendant's conduct in this case, while sufficient to support an
award of punitive damages under our comon law, is sinply no
| onger adequate to support an award of punitive damages
following the |egislature's enactnent of § 895.85(3).

181 Because the defendant's conduct clearly falls wthin

the lower, common-law standard for awarding punitive damages

L Al references to the Wsconsin Statutes are to the 1999-
2000 version unl ess ot herw se not ed.

1
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the magjority's allowance of punitive damages in this case under
§ 895.85(3) highlights its erroneous interpretation of the
statute and the fact that it has rendered the supposedly
stricter statutory standard for punitive damages
i ndi stingui shable from the common-law standard. The ngjority's
interpretation and application of § 895.85(3), so as to allow
for punitive danages based on conduct that, at nobst, constitutes
a reckless disregard of the plaintiffs' rights, is clear
evi dence that the court has rendered 8§ 895.85(3) a nullity.
I

82 Section 895.85(3) provides: "The plaintiff may

receive punitive danages if evidence is submtted show ng that

the defendant acted maliciously toward the plaintiff or in an

intentional disregard of the rights of the plaintiff.” In
contrast, our common |aw allowed for punitive damages upon "a
showng of wanton, wlful, or reckless disregard of the
plaintiff's rights.” Kink v. Conbs, 28 Ws. 2d 65, 79, 135

N. W2d 789 (1965).
183 As discussed in depth in my concurrence in today's

conmpani on case, Strenke, Ws. 2d __ , 9168 (Wlcox, J.,

concurring), the phrase "disregard of the plaintiff's rights”
under the common |aw was utilized as "a shorthand for describing
all of the various types of harmgiving rise to punitive damages
when coupled wth the appropriate nental state of the
def endant . " The mpjority's interpretation of 8§ 895.85(3) is
premi sed on the faulty notion that our conmmon |aw allowed for

recovery of punitive damages if an individual recklessly
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disregarded a plaintiff's abstract rights. Contrary to the
majority's position, our "commobn law required nore than a
showi ng t hat t he def endant reckl essly di sregar ded t he
plaintiff's "rights' in the abstract in each particular case.”
Id., 1968. Under the comon law, "we focus[ed] on the
defendant's know edge and state of mnd at the tine of the
[injury]” when evaluating whether his "conduct evidence[d] a
reckless indifference to or disregard of the plaintiff's

rights." Brown v. Maxey, 124 Ws. 2d 426, 434, 369 N W2d 677

(1985). "[]n each <case, our analysis focused on the
def endant's awareness of the |ikelihood of sonme type of harm
rather than the likelihood of a violation of the plaintiff's

rights in the abstract.” Strenke, Ws. 2d __ , 173 (WI cox,

J., concurring).

[Plunitive damages were allowed under the common | aw
if the defendant acted with know edge or appreciation
that his conduct created an unreasonable risk of harm
and that there was a strong probability that harm
would result. Wiile the phrase "rights of others" was
used in a general sense to include the various types
of injuries that could give rise to punitive damages,

in each case, we focused on the particular harm caused
by the defendant's conduct. The phrase "w |l ful,

wanton, or reckless" referred to the defendant's
knowl edge of the likelihood of harm—his know edge
t hat his conduct created at | east a "strong
probability" that harm would result.

ld., 85 (Wlcox, J., concurring)(footnote omtted).

184 The circunstances under which punitive damages could
be awarded under our common |law were aptly summarized in a
punitive damages treatise witten by two Marquette University

Law School professors that was repeatedly discussed, cited, and



No. 01-0724, 01-1031 & 01-2486. ] pw

relied upon by both our case law and jury instructions relating

to punitive damages:

The conduct which the varying terns describes is
generally of two distinct types. Wth the first the
def endant desires to cause the harm sustained by the
plaintiff, or believes that the harmis substantially
certain to follow the conduct. Wth the second the
def endant knows, or should have reason to know, not
only that the conduct creates an unreasonable risk of
harm but also that there is a strong probability,
al though not a substantial certainty, that the harm

will result and, nevertheless, proceeds wth the
conduct in reckless or conscious disregard of the
consequences.

Janes D. Ghiardi & John J. Kircher, 1 Punitive Damages L. &

Prac. § 5.01, at 8 (1996)(enphasis added).

185 Thus, "the phrase ‘'willful, wanton, or reckless
disregard of rights' nmeant that the defendant engaged in a
volitional act with know edge or appreciation that his conduct
created an unreasonable risk of harmand that there was a strong

probability that harm would result.” St renke, Ws. 2d

168 (WIlcox, J., concurring). See, e.dg., Loveridge v. Chartier,

161 Ws. 2d 150, 188, 468 N W2d 146 (1991); Maxey, 124
Ws. 2d at 433-34; Lundin v. Shimanski, 124 Ws. 2d 175, 197

n.14, 368 N W2d 676 (1985). Indeed, this court specifically
hel d that punitive damages were not appropriate if the defendant
did not know that his conduct created a strong probability of
harmto the plaintiff. Loveridge, 161 Ws. 2d at 190-91.

186 Once one correctly understands the neaning and
application of the phrase "disregard of the plaintiff's rights”
under the comon law, the result of the l|egislature' s decision

to renove the availability of punitive danages where the

4
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defendant acted in a "wanton, wllful, or reckless" disregard of
the plaintiff's rights becones clear. In enacting 8 895.85(3)
and requiring that the defendant "intentionally" disregard the
plaintiff's rights, the legislature "heightened the state of
mnd required of the actor and left intact the |ink between the
actor's state of mnd and the |ikelihood of the harm™" Strenke,
__Ws. 2d ___, 986 (WIlcox, J., concurring). Thus, "[s]ection
895.85(3) requires that the defendant intend the consequences of
his actions—that is, intend to harmthe plaintiff—n order to
be liable for punitive danages." Id., 963 (WIlcox, J.

concurring).

[With the enactnent of § 895.85, it is no |[|onger
sufficient for the defendant to know or have reason to
know "t hat the conduct creates an unreasonable risk of

harm [and] also that there is a strong probability,

al though not a substantial certainty, that the harm
will result.” Janes D. Gihiardi & John J. Kircher, 1
Punitive Damages L. & Prac. § 5.01, at 8 (1996).
Rather, following the enactnent of § 895.85, it is
necessary that the defendant have know edge that there
is a "substantial certainty" that harm wll result
from his conduct.

ld., Y87 (Wlcox, J., concurring).

187 1In other words, if the phrase "reckless disregard of
the plaintiff's rights" wunder the comon |aw neant "the
def endant knew or should have known that his or her conduct
created an unreasonable and strong probability of harn{,]"
Loveridge, 161 Ws. 2d at 191,> then the phrase "intentional
di sregard of the rights of the plaintiff" under 8§ 895.85(3) nust

2 See also Brown v. Maxey, 124 Ws. 2d 426, 433-34, 369
N. W2d 677 (1985).
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mean that the defendant, at the very |east, knew his conduct was
substantially certain to result in harm or injury to the
pl aintiff.

I

188 If one parses the shroud of |egal jargon, posturing,
and rhetoric in this case and in Strenke, what a nmgjority of
this court really has done is to allow punitive danmages under
§ 895.85(3) in the same circunstances in which they were all owed
under our common | aw. This is evident because the plaintiffs’
own characterization of the defendant's conduct in this case
denonstrates that such conduct falls squarely within the |ower
common-| aw t hreshol d for awardi ng punitive damages.

189 As <counsel for the plaintiffs indicated at ora
argunent, the wevidence in this case established that the
defendant's enployees proceeded wth the [|ift in question
"despite the potential for harm" They knew of the w nd speed,
were aware of "the danger that was obvious" that sonmeone coul d
be killed, and, in performng the lift, exhibited a "conscious
di sregard of workers’ safety.” Aware that proceeding with the
l[ift in question would "probably cause a tragedy," they acted
deli berately in nonethel ess proceeding with the lift. 1In short,
they were "aware of the risks and proceeded notw thstandi ng the
ri sks."

90 This characterization of the defendant's conduct is a
perfect description of the |ower, comon-law requirenent for
recovering punitive damages. Under the conmon law, "'[r]eckless

indifference to the rights of others and conscious action in
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deli berate disregard of them. . . [could] provide the necessary

state of mnd to justify punitive damges.'" Wangen v. Ford

Motor Co., 97 Ws. 2d 260, 267, 294 N W2d 437 (1980) (quoting
Rest at ement (Second) of Torts, 8§ 908, cnt. b. (1977)).

The actor's conduct is in reckless disregard of the
safety of aother if he does an act . . . know ng or
having reason to know of facts which would lead a
reasonable man to realize, not only that his conduct
creates an unreasonable risk of physical harm to
another, but also that such risk is substantially
greater than that which is necessary to meke his
conduct negligent.

Rest at ement (Second) of Torts § 500 (1965).
91 In other words, here, the defendant, through its

enpl oyees, acted with "'a purpose to take known chances of

perpetrating an injury.'" Wangen, 97 Ws. 2d at 274 (quoting

Bi el ski V. Schul ze, 16 Ws. 2d 1, 14- 15, 114 N . W2d 105

(1962)) (enphasi s added). That is, the evidence in this case
establishes that the defendant "realize[d] or, from facts which
[it] kn[ew], should [have] realize[d] that there [was] a strong
probability that harm [could] result.” Restatenment (Second) of
Torts § 500, cnt. f (1965)(contrasting reckless disregard of
safety with intentional m sconduct).

192 While this type of conduct clearly would have net the
common-| aw standard for awarding punitive damages, and may, in
the view of some in the legal community, be deserving of
puni shmrent, we nust apply the statute the legislature has
witten. As 8§ 895.85(3) unquestionably heightened the standard
for recovering punitive damages, conduct that would have fallen

within the |owest comon-law category for awarding punitive
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damages—a reckless disregard of the plaintiff's rights—sinply
cannot be sufficient for an award of punitive damages under the
standard provided by the statute. In allowi ng punitive damages
to be awarded in this case, the mgjority has |Iowered the bar the
| egislature raised when enacting 8 895.85(3) and has thus
rendered the statute a virtual nullity.
11

193 As explained above, the court of appeals in the
instant case correctly concluded that § 895.85(3), properly
interpreted, "require[s] either an intent by a defendant to
cause injury to the plaintiffs or know edge that the defendant's
conduct was practically certain to cause the accident or injury

to the plaintiffs.™ Wscher v. Mtsubishi Heavy Indus. Am,

Inc., 2003 W App 202, 95, 267 Ws. 2d 638, 673 N W2d 303.
Applying this standard to the facts of this case, it is clear
that the defendant's conduct does not rise to the |evel
necessary to award punitive damages.

194 1In order to obtain insurance coverage and avoid the
intentional acts exclusion of one of the defendant's insurance
policies, the plaintiffs strenuously argued in the circuit court
that the defendant's conduct did not rise to the |evel of an
intent to cause harm "Nowhere in the record is there any
evi dence that the MH A enpl oyees subjectively intended to cause
bodily injury to the decedents. . . . Federal cannot show that
any injury to the decedents was substantially certain to occur

fromthe MH A enpl oyees' acts.” 1In addition, they stated:

There is no evidence to permt a reasonable jury to
conclude that the M A enployees intended to cause

8
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bodily injury to the decedents or that they knew or
shoul d have known that bodily injury to the decedents
was substantially certain to follow fromtheir acts.

None of this testinony [that of Victor Gotlisch,
Howard Shapiro, and WIlliam Keefe], however, is
sufficient, by itself or in conbination, to establish
that the MH A's enployees [sic] acts on July 14, 1999
were substantially certain to result in bodily injury.
The testinmony is not even sufficient to create an
i ssue of fact on the matter.

195 Furthernore, they contended that "[n]one of Gotlish's
[sic] testinmobny . . . establishes that there was a substanti al
certainty that bodily injury would occur. . . . The fact that
Gotlisch was in the zone of danger indicates that he could not
have believed that there was a substantial certainty that injury
woul d occur."

196 As such, plaintiffs' own argunents foreclose any
possibility that the defendant's conduct qualifies for punitive
damages under a correct reading of § 895.85(3). Ther ef or e,
because the majority has erroneously interpreted 8 895.85(3) and
applied it in a manner that is no different from the common-I|aw

standard for awardi ng punitive damages, | respectfully dissent.
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